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Messrs. Roberts & Roberts of Bristol, Va., have kindly fur- 
nished us with the copy of a decree entered by the Corporation 

Court of the City of Bristol in the 
Descents — Whole Blood case of Mort v. Jones, which decides 
and Half Blood. a point of some interest and which 

seems never to have been decided by 
our Supreme Court. The facts seem to be as follows: 

Jos. W. Jones died, intestate, seized of real estate in Bristol, 
Virginia, about May 1, 1901. He was twice married and left 
surviving him two sets of children, the first set being adults and 
the last set being infants. His last wife, Elizabeth Jones, sur- 
vived him. One of the infant children named Ada, who had mar- 
ried Walter Nave, gave birth to a child, which child died soon 
after birth- and then Ada Nave, being yet in her infancy, died 
intestate, after the death of her father, Jos. W. Jones. 

The question to be decided was: In what proportion is the 
real estate which Ada Nave inherited from her father, Jos. W. 
Jones, to be divided among her full brothers and sisters and half 
brothers and sisters respectively, who survived her — it being con- 
ceded that Jones' second wife does not participate in the distribu- 
tion of her daughter Ada's estate. The court held that § 2556 
of the Code designated the class to whom the said real estate 
should descend, but that the proportion in which said estate was 
to be taken is governed by § 2549 of the Code, and that therefore 
the surviving half brothers and sisters of Ada Nave took half as 
much of her real estate respectively as her full brothers and sis- 
ters. The three adults took therefore one-fifteenth each of the 
estate and the six infants two-fifteenths each. No appeal has 
been taken from this decree, which was entered in March, 1908, 
and we understand none will be. The dissenting opinion of 
Judge Roane in Tomlinson v. Dillard, 3 Call 106, was used in 
argument for the adults — the half bloods, whilst counsel for the 
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whole bloods relied upon 2nd Minor Inst., p. 542 ; Blunt v. Gee, 
5 Call 513, 4 Michie's Digest, pp. 600, 612, 613, 614, 615 ; Vaughan 
v. Jones, 23 Grat. 444 ; vol. 3 Leading Cases in the American Law 
of Real Property, pp. 428, 470; and Talbot v. Talbot, B. Mop. 1 
(Ky.), which last case was directly in point. The argument for 
the half bloods was that the land descending from the father, the 
heirs were all equally related to him and should inherit equally. 
Messrs. Roberts, who represent the full bloods, claimed that the 
lands descended from the deceased infant to the heirs of the in- 
fant on the side of the father and that the half bloods took only 
half as much as the whole bloods. The Court sustained the latter 
contention and we do not see. how it could have well done other- 
wise. 2 Minor on Real Property, § 996, p. 1076, gives the law 
as follows. 

"If an infant die intestate and without issue seized of land de- 
rived by descent or devise from his father, who has been 
twice married and has left children by both marriages, though 
the statute enacts, as we have seen, that the land shall descend 
to his kindred on the side of that parent from whom he de- 
rived it, and though on the father's side all of these brothers 
would be equally related to the infant decedent, yet since he, 
and not his father, is the stirps or root of descent, and since 
some of the brothers are only related in the half blood to him, 
it would seem they should take only half shares. As between 
brothers and sisters, the descent is immediate, and not through 
the father." 

This case of Mort against Jones went up to the Supreme Court 
of Appeals upon another branch and was decided at the June 
term, 1905, and will be found reported in 105 Va., p. 668. It 
was decided by the majority of the Court in this case that if ad- 
vancements have been made by the parent in consideration that 
the child will relinquish all interest in or claim to any portion 
of the estate then owned or thereafter acquired by the parent, as 
to which he may die intestate, the agreement to relinquish is in- 
operative and the amount advanced must be brought into hotch- 
pot. If, however, part of the parent's real estate lies in another 
state which upholds such relinquishment, the proper method of 
procedure in this State is for the Court to ascertain the entire 
estate of the parent, wherever situated, and then proceed to di- 
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vide and distribute the estate in Virginia among all the heirs and 
distributees, without accounting for such advancements, unless 
it appear that the advancements so received, added to their aliquot 
portion of the estate in Virginia, shall exceed the shares of the 
other heirs in the entire estate, in which event those so advanced 
as aforesaid, should be required to account for so much of such 
advancements to each of them as will produce equality. It is 
error to seek to enjoin those not advanced from enforcing the law 
of the situs of real estate as to the lands outside of Virginia. The 
lex situs controls as to all questions relating to the transfer of 
title to immovable property wherever arising. Whittle and Buch- 
anan, JJ., dissented upon a rehearing. 



Two recent decisions of the Supreme Court of the United 
States will accentuate the regret of many of the profession that 
in the Rate Case which went up from the ruling of our Corpo- 
ration Commission, the Court was not given an 
The Regulation opportunity to pass upon the legality of the rate 
of Rates of fixed by the Commission. These two cases are 
Public Service the New York Gas Company cases and the 
Corporations. Knoxville Water Company case. The former 
was a decision dissolving an injunction granted 
— of course by a minor Federal Judge — restraining the enforce- 
ment of a law fixing a rate of 80 cents a thousand feet for gas 
on the ground that the rate was confiscatory. The Court held 
that the Legislature has a right to fix rates for a public service 
corporation and that the burden is upon the corporation to show 
by a fair trial that the rate does not allow a reasonable return on 
the investment before it can seek relief in the courts. In this 
case some notable points are decided. The capitalization of fran- 
chises is admitted only because and in so far as the State Legis- 
lature has itself sanctioned it. "Reasonable return" may vary 
with time and place. In any case where there "is no possibility 
of competition there should be no allowance of good will." The 
Court seems to indicate six per cent as a fair return "with ref- 
erence to the value of the property at the time the rate takes 
effect." One who reads the opinion carefully may see that the 
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Court is of the opinion that a franchise confers no vested rights 
to dividends on a valuation to be fixed by the corporation itself, 
as against public interest. 

The Knoxville case is if anything stronger. The Court dis- 
solved the injunction granted by the lower Court, for the reason 
that the Company had failed to prove that an ordinance would 
necessarily be so confiscatory as to violate the Constitution, and 
the Court calls for evidence of actual operation under the ordi- 
nance. We cannot forbear from quoting a portion of its opinion : 

"The courts in clear cases ought not to hesitate to arrest the oper- 
ation of a confiscatory law, but they ought to refrain from 
interfering in cases of any other kind. Regulation of public- 
service corporations, which perform their duties under con- 
ditions of necessary monopoly, will occur with greater and 
greater frequency as time goes on. 

"It is a delicate and dangerous function, and ought to be 
exercised with a keen sense of justice on the part of the regu- 
lating body, met by a frank disclosure on the part of the 
company to be regulated. The courts ought not to bear the 
whole burden of saving property from confiscation, though 
they will not be found wanting where the proof is clear. The 
legislatures and subordinate bodies to whom the legislative 
power has been delegated, ought to do their part. 

"Our social system rests largely upon the sanctity of pri- 
vate property, and that State or community which seeks to in- 
vade it will soon discover the error in the disaster which 
follows. The slight gain to the consumer, which he would 
obtain from a reduction in the rates charged by public- 
service corporation, is as nothing compared with his share in 
the ruin which would be brought about by denying to private 
property its just reward, thus unsettling values and destroy- 
ing confidence. On the other hand the companies to be regu- 
lated will find it to their lasting interest to furnish freely 
the information upon which a just regulation can be based. 

These "be brave words, my masters." and worthy of careful 
consideration. The courts may yet by wiSe judgments remove the 
ever-growing demand for municipal or governmental ownership 
of public-service corporations. The limitation of the regulation 
so as to allow a reasonable return upon a reasonable valuation 
cannot fail to meet the approval of all well-thinking men. It is 
exceedingly gratifying to find that this much-vexed and difficult 
question seems to be nearing a solution. 
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The lesson of these two cases we trust may not be lost upon 
those members of the judiciary who are so ready to lend the use 
of the extraordinary writ of injunction to any corporation seek- 
ing its aid against state regulation. Our whole 
Injunctions, system of Legislative regulation and the very 
autonomy of the states has been threatened by 
the reckless way in which judges have granted this writ. It has 
become in the hands of many judicial pigmies a very giant of 
oppression and from being an "extraordinary" writ has become 
a very "ordinary" one. We have never believed in this process 
being made the football of political partizanship, and have taken 
no stock in the cry that has been raised for its regulation by Leg- 
islative or Congressional enactment. Sbund judicial common 
sense ought to regulate it sufficiently. There would be great 
danger of denial of justice in many cases by the passage of a 
general law regulating the use of the writ. It is a most wise and 
salutary process when used in a wise way and granted only after 
careful consideration. Its reckless use in the hands of judges 
who value power above prudence, may end in its destruction — 
and with it will go one of the greatest safeguards to the right of 
property. 

Might it not be well for the great corporations to try the plan 
of obeying a law a little while before they rush into the courts 
to question its constitutionality? That they must do this in rate 
matters seems to be the keynote of this decision. 



The Supreme Court of the United States on January 5th re- 
fused unanimously, without giving any reasons, the writ of cer- 
tiorari seeking a review on the part of the Government of the 
decision of the Circuit Court of Appeals reversing 
The Unit of in the Standard Oil case the lower Court, which 
Offense. had fined this Company $29,240.00. An inter- 

esting question is raised as to what is "the unit 
of offense." The lower Court held it to be the car-load. The 
Appellate Court held this to be incorrect. Then is it the shipment 
or the settlement which is to be taken into account in fixing the 
penalty for violation? As has been suggested, if the settlement 
is to be the unit, the law can easily be avoided to a great extent 
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by having settlements at long-deferred periods. If the shipment, 
then the fine can be made deterrent. It seems to us that the in- 
tendment of the law clearly favors the shipment as the unit, but 
courts have a curious way of not always agreeing with us. 



But when the courts do agree with us, or with our "valued 
contributors." the Register with becoming modesty likes to make 
its bow. In volume 4, p. 327. Va. Law Register, the case of 
Davis v. Davis. 27 S. E. 323, was commented upon 
Attesting by one of our distinguished law professors — now of 
Witnesses the University of Virginia — Prof. Chas. A. Graves. 
to Wills. In the case of Bruce v. Shuler. decided on Novem- 
ber 19th, 1908, and reported in 2nd Va. Appeals, 
p. 555, our court refuses to concur in the reasoning of Davis v. 
Davis which was decided by the West Virginia Supreme Court — 
a reasoning which Professor Graves seemed to indicate in his 
article was not sound. In the case of Davis v. Davis, the will of 
Chas. W. Davis was attested by Mrs. Delilah Davis, to whom 
and to whose husband devises and bequests were made. There 
were, however, two other disinterested witnesses to the will which 
was sufficient under the West Virginia Statute, which is like ours. 
The will was probated upon the testimony of the disinterested 
witnesses, and a bill to declare void the bequests and devises to 
Mrs. Delilah Davis and her husband was dismissed — 1st, upon the 
ground that there were two competent witnesses at the time of 
the attestation of the will ; 2nd, that the will must be subscribed, 
but need not be proved, by two attesting witnesses, even though 
the other attesting witnesses be alive and within the jurisdiction 
of the Court ; and hence, as in this case, the will being otherwise 
proved, Mrs. Davis was not needed as a witness and her interest 
and that of her husband was not forfeited. The West Virginia 
Court construed the West Virginia Code, which is similar to ours, 
and held that the word "competent" as used in both sections of 
the Code (§ 2514 and § 2529 of the Virginia Code) refers to the 
separate time to which they related — the first to the attestation, 
the second to the proof of the will. 

"Mrs. Davis was competent as an attesting witness. While she 
was interested in the will the testator was alive and if the 
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question of the attestation had arisen during his life they 
were both competent to testify in relation thereto. Hence 
the word 'competency,' in so far as it relates to an attesting 
witness, excludes the question of interest, and has reference 
to age, sanity and moral integrity. As used in the 18th sec- 
tion (Va. Code, § 2529), in relation to proof of the will, 
it has reference merely to the question of beneficial interest, 
its object being to remove all motives for false swearing or 
forgery, and also the incompetency of witnesses occasioned 
by the death of the testator, thus throwing on the beneficiaries 
thereunder the burden of sustaining the will independently 
of their own testimony. If a will can be thus sustained, it 
is sustained as a whole, and not in parts, and none of the pro- 
visions are void, but all the beneficiaries take under it, even 
though the attesting witnesses were incompetent (i. e.. to 
testify at the probate) on account of interest. * * * The 
will is fully established by the other attesting witnesses." 

Our Court does not concur in this reasoning. In the case be- 
fore it, Bruce, who was the largest beneficiary, was one of two 
witnesses to a paper purporting to be the last will of Virginia 
Dutrow, the other subscribing witness being alive and available 
for examination as a witness. The circuit court refused to admit 
the will to probate, holding that the competency of Bruce as an 
attesting witness was to be determined as of the date of his at- 
testation ; that the will could not be otherwise proved ; that under 
the statute the devise or bequest to him in the will became void, 
and that as a consequence he had no interest in the probate of 
the will. His motion to probate the will was therefore dismissed. 
The decision of the lower court was sustained, our Supreme Court 
holding that "the true view of the statute is that the words 'if the 
will may not be otherwise proved' have reference to a case where 
the devisee or legatee is needed as an attesting witness to make 
up the number required by law, in which he is made a competent 
attesting witness by the avoidance of his interest, and he may also 
be called to testify at the probate of the will ; and conversely, a 
will may be otherwise proved when there is an extra or super- 
fluous attesting witness beyond the number required by the stat- 
ute." Bruce attempted to prove the will by the one witness, 
Sallie Williams. The Court held that in addition to the usual 
proof required in such case, this other attesting witness should 
have been required to prove that both she and Bruce were com- 
— s 
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petent witnesses, and it being made to appear that Bruce, who 
was the other subscriber, was a beneficiary under the will, he could 
only be considered as an attesting witness by virtue of § 2529, 
which renders the devise or bequest to him void. This will could 
not be otherwise proved than by the proof of his attestation, 
whether that proof came from his own lips or from other wit- 
nesses. 

We have never believed that the reasoning of the Court in 
Davis v. Davis was sound and we are glad to see that the question 
has been squarely presented to our Supreme Court and decided in 
a way which we think unquestionably correct. 



That the Bankrupt Law is defective in many respects becomes 
more and more apparent as it comes into more general use. Some 
of its most glaring defects were so pal- 
Amendments to the pable that amendments in many salutary 
Bankrupt Law. respects have been made. One great diffi- 

culty in its application has resulted from 
the conflicting opinions of the numerous circuit courts of appeal, 
and these difficulties are apt to increase rather than diminish. 

Several amendments of value, however, have been reported 
from the Judiciary Committee of the House of Representatives. 
One is the widening of its scope so as to extend its benefits to any 
moneyed business or commercial corporation, except a municipal, 
railroad, insurance or banking corporation. These definite ex- 
ceptions clear up much confusion and would render it easy to 
know what corporations are excluded from the terms of the act. 
Knowing the exclusions one need not bother about the question 
of inclusions. 

Another amendment is intended to check a fraud made easy 
by the interpolation of the courts to the effect : 

That if a debtor owes his creditor say $1,000, and the creditor, 
having no security, makes a subsequent loan of $10 to the same 
debtor and takes security covering both such subsequent and pre- 
ceding loans, his security is good as to both loans, even within 
the four months' period, or perchance the day before the bank- 
ruptcy. These decisions are now being made use of by creditors 
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to secure unjust and inequitable advantages over other creditors, 
and are subversive of the plain purpose of the law, that all cred- 
itors of the same class shall be treated alike. 

The third amendment is to allow what we had always supposed 
was allowable even under the present act, that is the accomplish- 
ment of settlements between a debtor and his creditors after a 
proper examination, but before he has been adjudged bankrupt. 

These amendments have the approval of the American Bar 
Association and many commercial bodies. It is to be deeply re- 
gretted that some sort of unity of decision could not be arrived 
at by the various circuit courts of appeal upon bankruptcy mat- 
ters. A law uniform as to every state and intended to be of uni 
form application is rendered exceedingly difficult as to many im- 
portant questions which arise under it, by the different in- 
terpretations put upon it by courts all of equal dignity and in 
most instances of last resort. 



